STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
HUGH F. BROCKI NGTON, |1,
Petitioner,
Case No. 01-3338

VS.

DEPARTMENT OF CORRECTI ONS,

N N N N N N N N N N

Respondent .

RECOMVENDED ORDER

Upon due notice, WIlliam R Cave, an Adm nistrative Law
Judge for the Division of Adm nistrative Hearings, held a forma
hearing in this matter on Novenber 8, 2001, in Viera, Florida.

APPEARANCES

For Petitioner: Hugh F. Brockington, Il, pro se
19715 Eagles View Circle
Umatilla, Florida 32784

For Respondent: Gary L. Grant, Esquire
Departnent of Corrections
2601 Blair Stone Road
Tal | ahassee, Florida 32399

STATEMENT OF THE | SSUE

Did Petitioner suffer an adverse enploynent action as a
result of an unlawful discrimnation by the Departnent of
Corrections (Departnent) in violation of Subsection

760.10(1)(a), Florida Statutes?



PRELI M NARY STATEMENT

Petitioner filed a Charge of Discrimnation with the
Fl ori da Conm ssion on Human Rel ations (Conm ssion) dated
April 24, 1995, which was received by the Comm ssion on
April 24, 1995. 1In the Charge of Discrimnation, Petitioner
al l eges that the Departnent discrimnated agai nst hi mbecause of
his race (Black) and his gender (male), in violation of the
Florida Cvil R ghts Act of 1992, and Title VII of the U S
Cvil R ghts Act of 1964. As grounds for his Charge of
Discrimnation, Petitioner alleges that on Cctober 24, 1994, he
was given a witten reprimand for allegedly abusing the
Departnent's sick | eave policy on Cctober 21, 1994.
Addi tionally, Petitioner alleged that he had been racially
harassed, given different ternms and conditions of enploynent,
and retaliated against for having reported violations within the
Departnment. The Charge of Discrimnation was assi gned FCHR
Nunber 95-G343. The record does not indicate if any action was
taken by the Comm ssion on FCHR Number G343 prior to
Petitioner's filing a second Charge of Discrimnation with the
Comm ssi on dated June 10, 1997, which was received by the
Comm ssi on on August 19, 1997, and assi gned FCHR Nunber 97-2558.
In the second Charge of Discrimnation, Petitioner alleges
addi ti onal charges of discrimnation and states that this Charge

of Discrimnation is a continuation of the Charge of



Di scrimnati on FCHR Nunmber 95-G343. On March 28, 2001, the
Commi ssion issued its Determ nation: No Cause. On that sane
date, the Cerk for the Comm ssion (Clerk) issued a Notice
Determ nation: No Cause (Notice), wherein Petitioner was
advi sed that he had 35 days fromthe date of the Notice to
request an adm nistrative hearing by filing a Petition for
Relief with the Comm ssion. Apparently, the Cerk nailed a copy
of the Determ nation: No Cause and a copy of the Notice to the
wrong address. As a result, Petitioner failed to tinely file
his Petition for Relief with the Conm ssion, which resulted in
the Conm ssion's issuing a Notice of D smssal on May 18, 2001.
However, the Comm ssion, upon being advised that Petitioner had
not received a copy of its Determ nation: No Cause or a copy of
the Notice, issued a Rescission of Notice of Dismssal on July
27, 2001. Subsequently, Petitioner filed his Petition for
Relief with the Conm ssion. Thereafter, on August 21, 2001, the
Conmi ssion issued a Notice to Respondent of Filing of Petition
for Relief froman Unl awful Enploynment Practice. By Letter of
Transmttal dated August 21, 2001, the Conmi ssion referred the
matter to the Division of Adm nistrative Hearings (D vision) for
t he assignnent of an Administrative Law Judge and for the
conduct of a hearing.

At the hearing, Petitioner testified in his own behal f and

presented the testinony of Bruce A Quick, Ron Kyle, and Antonio



Wrlds. Petitioner's Exhibits 1 and 2 were admitted in

evi dence. The Departnent did not call any w tnesses or offer
any docunentary evidence. Prior to the hearing, Petitioner had
made a tinely request of the Division for the issuance of
subpoenas. However, the Division failed to furnish the
request ed subpoenas to Petitioner, which resulted in Petitioner
bei ng unable to secure the presence of DeLano MCul | ough at the
heari ng. Because of the Division's error in not furnishing the
subpoena, Petitioner was granted additional tinme to obtain a
subpoena and take MCul | ough's deposition, which he was too late
file. Petitioner failed to have the subpoena served on
McCul | ough and also failed to take M Cul | ough's deposition.
Subsequently, since there was no transcript to be filed with the
Di vision, an order was entered setting the tinme for proposed
findings of fact and conclusions of law to be filed. The
Department tinmely filed its Proposed Findings of Fact and

Concl usions of Law. Petitioner elected not to file proposed
findings of fact and concl usi ons of |aw.

FI NDI NGS OF FACT

Upon consi deration of the oral and docunentary evi dence
adduced at the hearing, the follow ng rel evant findings of fact
are made.

1. At tines pertinent to this proceeding, Petitioner was

enpl oyed at Brevard Correctional Institution and was consi dered



by the Departnment to be qualified for the position for which he
was enpl oyed.

2. Petitioner is a nale, African-Anmerican.

3. On Cctober 24 1994, Petitioner received a Witten
Reprimand for the abuse of the Departnent's sick | eave policy,
whi ch had occurred on October 21, 1994, in that Petitioner,
whil e on authorized sick | eave on October 21, 1994, attended the
Dorothy Lewis trial, w thout authorization fromthe Departnent.

4. Petitioner presented no evidence to show that the
Witten Reprinmand i ssued on Cctober 24, 1994, was issued because
of Petitioner's race or gender; rather it was issued based on a
reasonabl e belief that Petitioner had abused the Departnent's
sick |l eave policy by attending the Dorothy Lewis trial while out
on official sick |Ieave.

5. Petitioner presented no evidence to support the
remai ning allegations contained in the Petition for Relief filed
by Petitioner in this matter.

CONCLUSI ONS OF LAW

6. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng pursuant to Subsection 120.57(1), Florida Statutes.

7. Subsection 760.10(1)(a), Florida Statutes,

provi des as follows:



(1) It is an unlawful enploynent practice

for an enpl oyer:
(a) To discharge or to fail or refuse

to hire any individual, or otherw se to
di scri m nate agai nst any individual with
respect to conpensation, terns, conditions,
or privileges of enploynent, because of such
i ndividual's race, color, religion, sex,
national origin, age, handicap, or nmarita
st at us.

8. The Commi ssion and the Florida courts have determ ned
t hat federal discrimnation |aw should be used as gui dance when
construi ng provisions of Section 760.10, Florida Statutes. See

Brand v. Florida Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA

1994); Florida Departnent of Community Affairs v. Bryant, 586

So. 2d 1205 (Fla. 1st DCA 1991).
9. The United States Suprene Court established in

McDonnel | - Dougl ass Cor poration v. Green, 411 U S. 792, 93 S. C

1817, 36 L. Ed. 2d 668 (1973), and Texas Departnent of Conmunity

Affairs v. Burdine, 450 U S. 248, 101 S. C. 1089, 67 L. Ed 2d

207 (1981), the analysis to be used in cases alleging
discrimnation under Title VII of the U S. Cvil R ghts Act of
1964, and which are persuasive in cases such as this one. This

analysis was reiterated and refined in St. Mary's Honor Center

v. Hicks, 509 U S 502, 113 S. C. 2742, 125 L. Ed. 2d 407
(1993).
10. Pursuant to this analysis, Petitioner has the burden

of establishing by a preponderance of the evidence a prinma facie




case of unlawful discrimnation. |If a prinma facie case is

est abl i shed, the Departnment nust articul ate sone | egitimte non-
discrimnatory reason for the action taken agai nst Petitioner.
Once this non-discrimnatory reason is offered by the
Departnent, the burden then shifts back to Petitioner to
denonstrate that the offered reason is nerely a pretext for
discrimnation. As stated in H cks, before finding
discrimnation, "[t]he fact finder nust believe the plaintiff's
expl anation of intentional discrimnation.”™ 509 U S. at 5109.
11. In Hicks, the Court stressed that even if the fact
finder does not believe the proffered reason given by the
enpl oyer, the burden remains with Petitioner to denonstrate a
discrimnatory notive for the adverse enpl oynent action.

12. In order to establish a prim facie case, Petitioner

must establish that:

(a) He is a nenber of a protected group;
(b) He is qualified for the position;
(c) He was subject to an adverse
enpl oynent deci sion; and
(d) He was treated |less favorably than
simlarly-situated persons outside the
protected cl ass.

Holifield v. Reno, 115 F.3d 1555, 1562 (11th Cr. 1997)

13. There is no dispute that Petitioner: (a) was qualified
for the position in which he served; (b) was a nenber of a
protected group (African-Anerican nmale); and (c) was subjected to

an adverse enploynent action (received a witten reprimand for



abuse of sick |eave policy). However, Petitioner has failed to
produce any evidence to show that simlarly situated persons
outside his class were treated nore favorably. For this reason,

Petitioner has failed to establish a prina facie case.

14. However, had Petitioner established a prima facie

case, the Departnent offered a | egitimate nondi scrim natory
reason for the witten reprimand, nanely that the reprinmand was
i ssued based on a reasonable belief that Petitioner abused the
Departnment's sick | eave policy. There was no evidence that this
expl anati on was pretextual

15. Petitioner's allegations that he suffered adverse
enpl oynent actions as a result of discrimnation are not
supported by a preponderance of the evidence.

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is recommended that the Conm ssion enter a final order

dism ssing Petitioner's Petition for Relief.



DONE AND ENTERED this 18th day of January, 2002, in

Tal | ahassee, Leon County, Flori da.

W LLIAM R CAVE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwmwv. doah. state. fl.us

Filed with the derk of the

D vision of Adm nistrative Hearings
this 18th day of January, 2002.

COPI ES FURNI SHED,

Hugh F. Brockington, |1
19715 Eagles View Circle
Uratilla, Florida 32784

Vi ol et Denise Crawford, Agency Cerk
Fl ori da Conm ssion on Human Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

Gary L. Grant, Esquire
Department of Corrections
2601 Bl air Stone Road

Tal | ahassee, Florida 32399

Louis A Vargas, General Counse
Departnent of Corrections

2601 Bl air Stone Road

Tal | ahassee, Florida 32399-6563

Ceci| Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149



NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order nust be filed with the agency that
will issue the Final Order in this case.
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